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UNITED STATES CIRCUIT COUET OF AP-
PEALS FOR THE NINTH CIRCUIT.

T. S. HULL,
Plaintiff in Error,

vs.

NORTHERN PACIFIC RAIL-
WAY COMPANY, a Corpora-
tion,

Defendant in Error.

Plaintiff was injured by the fall of lumber in a

pile from which he was removing certain heavy tim-

bers. The accident occurred in the lumber yard of

the defendant, constituting part of the plant of the

car shops at South Tacoma. There was evidence

tending to show that the lumber was not piled with

overlapping joints, but consisted of vertical tiers

running from the ground up. The l^ottom of the

pile consisted of heavy timbers seven and one-half

inches by eight and one-half inches by ten and one-

half feet. The top consisted of two l^y eight stuif

sixteen feet long, called decking. This decking did

not extend out to the edges of the pile. There was

no decking on the first tier of heavy timbers called

dead woods. The plaintiff, in charge of three assist-

ants was directed to secure forty-four pieces of dead

woods. Tliey went to this pile, removed the decking
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from the second tier and then removed the first tier

of dead woods, and were removing the second tier

when the side of the pile from which they had re-

moved the supporting timbers being the first and

second tiers of dead woods, collapsed, and a portion

of the timber fell upon plaintiff. Plaintiff was an

experienced lumber piler. He knew that lumber

should be piled with overlapping joints and knew

that this lumber was not piled with such overlapping

joints. The plaintiff charges that this lumber was

piled by fellow workmen, who were incompetent, and

that the defendant was negligent in retaining these

fellow workmen, knowing at the time of their em-

ployment and during the time of their service that

they were incompetent. The plaintiff had observed

that they were incompetent, but made no complaint

to the foreman or superintendent on that account.

He voluntarily continued at work after observing

the incompetency of the fellow workmen to whose

negligence he attributes his injury.

STATEMENT OF THE CASE.

The bill of exceptions shows some additional evi-

dence to which attention will be called in this argu-

ment.

At the conclusion of plaintiff' 's testimony the

defendant asked for a directed verdict, on the

grounds

:

1st. The plaintiff with full knowledge of how
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the lumber was piled and the danger incident to mov-

ing timbers from the pile, voluntarily worked upon

and about the pile without any direction by any

superior. Plaintiff therefore assumed the risk of

any injury which might occur to him while prosecut-

ing the work in which he was engaged.

2nd. The lumber which injured plaintiff was

piled by fellow servants of plaintiff and their negli-

gence in piling the lumber was one of the risks which

plaintiff assumed as incident to his emplo3T.iient.

3rd. If the servants who piled the lumber Avere

incompetent, and if they were retained in the employ

of the defendant with knowledge of their incompe-

tency, the plaintiff had actual knowledge of that in-

competency and voluntarily continued to work with

them without giving notice to the defendant. Plain-

tiff, therefore, assumed the risk of negligence of

these incompetent fellow servants.

4th. The plaintiff was guilty of contril)utory

negligence, because of the manner in which he prose-

cuted the work of removing some of the timbers from

this pile of lumber.

ARGUMENT.

I.

The lumber yard was a part of the defendant's

car building and re})airing plant. The removal of

lumber from cars and ])Uicing it in temporary ])iles.
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and then removing these piles, sorting the himber out

and placing it in permanent piles, and carrying the

lumber from both temporary and permanent piles

into the wood working mills, was the general employ-

ment of plaintiff and his fellow workmen. The yard

itself was a safe place to work. The stack of lumber

at which the plaintiff was hurt, was piled by fellow

workmen of the plaintiff in the same general employ-

ment. The plaintiff's argument correctly assumes

that if the work of piling was negligently done, the

defendant would not be responsible for that negli-

gence, if it had not been originally negligent in the

employment, and subsequently negligent in retaining

in its employment, incompetent men whose negli-

gence was the cause of the accident.

Proof of negligence in the original eniDloyment

is confined to the fact that the men complained of

were "Swedes," who could not talk or understand

English. The proof tending to support the charge

of negligence in retaining these men is confined to

reputation among the men for carelessness. No

knowledge of that reputation or of any specific acts

showing carelessness was shown to have been brought

to any superintending officer of the defendant.

While general reputation among employes for in-

competency will be received as evidence it is not gen-

erally held sufficient evidence to substantiate the

charge of negligence against a master for retaining

a servant.
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Without waiving the point that the proof is not

sufficient to support plaintiff's case on this point, we

will proceed to consideration of the points on which

the evidence is clear and not subject to conflicting

inferences.

Plaintiff admits that he knew the incompetency

of the co-laborers of whom he makes complaint ; that

he made no complaint to anyone about them; and

that voluntarily continued to work with them. Coun-

sel seeks to avoid the consequences of this knowledge

by pointing out that plaintiff did not know that the

co-laborers whom he charges with incompetency

piled the lumber which fell upon him.

It is not shown that either the plaintiff or any

representative of the defendant knew who put up

this particular pile.

Knowledge of either party as to who did the

])iling, is immaterial. The whole question is, who

is responsible for the servants who did the pilino-?

If the plaintiff assumed responsibility for injuries

to himself resulting from the acts of his fellow ser-

vants who did the work he cannot recover, because

he agreed as a part of his contract of employment

to assume the risk and relieve his employer of re-

sponsilulity. If on the other hand the servants

guilty of the negligence charged were not of the class

of servants, the risks of whose negligence plaintiff

assumed, the defense on the ground now being con-

sidered, falls.
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"Tlie immunity of the master rests upon the

contract of hiring and not upon the absence or pres-

ence of negligence in either party." (Bailey Lia-

bility of Master for Injuries to Servant, p. 158.)

If the immunity does not rest upon the absence

or presence of negligence in either part}^, it certainly

cannot rest upon the knowledge of either party as to

the absence or presence of negligence.

We concede the propositions with which counsel

for plaintiff in error in his brief opens his argument.

"One of the imperative duties imposed upon an

employer is that he is to use reasonable care in the

selection of his workmen to the end that they are rea-

sonabl,y competent and fit for the work." Point 1.

"An incompetent fellow workman is placed in

the category of defective machinery and dangerous

places." Point 2.

When the plaintiff has shown that incompetent

fellow workmen were negligent^ employed and re-

tained in the service with him and that these incom-

petent workmen were guilty of the negligence which

resulted in his injuries, it becomes incumbent upon

the defendant to show that the plaintiff has assumed

the risk of negligence of these incompetent workmen.

Ordinarily, a workman has a right to depend upon

the fact that his master has employed only competent

men, but when a servant knows that his master has
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employed incompetent men and that they are en-

gaged with him in the common service of the master,

and the servant thereafter voluntarily continues to

work with these incompetent fellow servants he as-

sumes the risk of the negligence of the incompetent

as well as competent fellow servants. The employe's

assumption of the risk of negligence of incompetent

fellow servants is as binding upon him as his as-

sumption of risk of working with a defective ma-

chine known to him to be defective, or in an unsafe

place, known to him to be unsafe. This proposition

is elementary and is supported by all the authorities

bearing on the question.

'

' The servant, not the master, assumes the risk of

the negligence of those who work with him. He is in

constant and close association with his co-workmen

and it is his duty to report to the agent whom the

master has appointed to hire and discharge them, any

incompetence of which he learns. The employe who
knows or by the exercise of reasonable diligence

would have known of the recklessness and incompe-

tence of his fellow servant, and who still neglects to

report his shortcomings to his superior, assumes the

risk of that negligence and incompetence."

Weeks vs. SeJiarer, 111 Fed., 330-336.

Citing

:

7?//. Co. vs. Peavy, 34 Kan., 472.

Bricli- Co. vs. 7\ein/o}i, 57 111. Appeals, 640.
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Mining Co. vs. Mclver, 5 Col. Appeals, 267.

McCharles vs. Smelting Co., 10 Utah, 470.

Davis vs. Bailway Co., 20 Mich., 105.

Railroad Co. vs. Geary, 110 111., 383.

There are circumstances which would affect the

application of this rule, but they do not exist in this

case. In N. P. Ry. Co. vs. Mares, cited in brief of

plaintiif in error, no opportunity was afforded the

plaintiff of withdrawing from the employment after

he acquired knowledge of the incompetency of his

co-employe. Mares was engaged at work which

under the circumstances he could not drop. It might

have been more dangerous for him to retire from the

particular service in which he was engaged than to

continue in its performance. There was also a ques-

tion about his knowledge prior to the accident of the

incompetency of his fellow employe from whose neg-

ligence he suffered. It was left to the jury to deter-

mine whether or not under all the circumstances of

that case he was at liberty to retire from the employ-

ment on the instant that he discovered the careless-

ness of his fellow servant. In the case at bar, the

plaintiff admits that for several weeks at least he

knew that "Big Mike" and the other workmen com-

plained of were habitually careless and likely to com-

mit acts of negligence. There was no emergency

about the work. From day to day and from week to

week he worked with these men without making any

i
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complaint to his master's representative. This ad-

mission of the plaintiff of his knowledge of the char-

acter of the men with whom he was engaged and his

failure to make any objection to working with them

left nothing for the determination of the jury. The

facts being admitted, no conflicting inferences could

be drawn from them ; the question was one wholly of

law for the court.

Plaintiff in error cites from this court the case

of Olson vs. N. P. Lumber Co., 100 Fed., 384. It is

clearty to be inferred from the reasoning of the court

in that case that if plaintiff had known of the incom-

petency of his fellow workmen, he would not have

Ijeen permitted to recover. This court held that the

employe was not required to inquire into the fitness

or incompetency of men working with him as

closely as the master was required to make those in-

quiries; that the plaintiff had the right to assume

that his fellow workmen were competent. The ques-

tion in the Olson case to be determined by the jury

was that of knowledge of incompetency, there being

a conflict of evidence on that point.

II.

The plaintiff assumed the risk of workin.cj on

this pile of lumber. The evidence shows that he was

an experience lumber piler. The foreman gave him

a general order to procure and bring into the wood

working shop "44 pieces 7Jx8ixlO|." Tho fore-
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man did not direct him to go to any particular

pile. The order was given to him because (quot-

ing his testimony), "I was the oldest and most

experienced man there and I presumed he gave

it to me with the idea that I would take the order and

find the timbers." (Record, p. 254.) There were

probably other pieces in the yard where the same

sort of stuff could have been found, but he saw what

was wanted here and went to work on this pile.

"There were perhaps dead woods five or six layers

l)ack. I could not say for certain as to that. That

would be about three or four feet. The balance of

the pile consisted of decking. The dead woods were

about four or five feet high with decking on top ; the

dead woods were about four high, as near as I can

remember, and the decking went up enough to make

the pile about eight feet high. * * * * There

was a little decking on the second tier and we re-

moved that. I could not say just how the pile was

piled, as my whole attention was on my work of get-

ting out the dead woods. We found them there and

we went to work. * * * * The decking did not

come out over the dead woods ; we took some decking

off the second tier of dead woods. The decking did

not come in the middle of the joint; the decking did

not extend out over the joint in the dead woods.

There should have teen a hreak at the top of the dead

woods, and at the place where the decking began."

(Record, pp. 22 and 23.)
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From this testimony it clearly appears tliat the

plaintiff in his experience as a lumber piler had

learned that the proper piling of lumber required

lireaking joints at intervals. The plaintiff saw that

this lumber was not piled in that way. With the

knowledge of how it ought to have been piled and

with the knowledge that it was not piled as it ought

to have been piled, how can he escape the conclusion

that he voluntarily assumed the risk of working upon

and tearing down a defectively constructed pile with

full knowledge of its defects? A man experienced

in the class of work he is doing and with the physical

conditions of that work open to his observation as-

sumes the risk incident to doing the work under the

conditions as they exist. He cannot be heard to say

that he did not appreciate the danger. His experi-

ence and close observation of the conditions make

him a better judge than the master of the dangers

incident to the work.

There were other dead woods in tlie yard with

which he might have filled this order. He might

have gone back to his foreman anl reported that the

pile was dangerous. He did neither of these things.

He voluntarily and deliberately went to work and

l)y doing so he assumed the risk of injury.

Tuttle VH. Detroit G. H. d' Milwaukee By.

Co., 122 U. S., 189.

Southern Fail ir at/ Co. i'.s\ Seley, 152 U. S.,

145.
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Bandall vs. Bait. ({• Oliio Bailway Co., 109

U. S., 478.

"It is the duty of a servant to exercise care to

avoid injuries to himself. He is under as ^reat obli-

gation to provide for his own safety from such dan-

gers as are knowai to him or are discernible by ordi-

nary care on his part, as the master is to provide for

him. He must take ordinary care to learn of the

dangers which are likely to beset him in the service.

He must not go blindly to his work where there is

danger. He must infonn himself. This is the law

everywhere."

WormeU vs. By. Co., 79 Me., 405.

"If a servant accept service with a knowledge

of the position of structures from which he has occa-

sion to apprehend danger, he may not require the

master to make changes so as to obviate the dano-er

or hold him liable for damages in case if injury."

Clarke vs. By. Co., 28 Minn., 128.

"The cases rigidly hold that the servant takes

upon himself such definite and determinate risks as

are obvious and no action will lie against the master

for injuries to the servant in such cases."

Foley vs. Elec. Lighf Co., 54 N. J., 411.

It appears useless to multiply citations. An
employe of mature years or experience, acquainted

with physical conditions, stands upon a different foot-

ing from a person without experience. An imma-
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ture employe or one who has been taken ont of his

regnlar line of work and ]^laced at work with which

he is not acquainted, may say that he did not appre-

ciate the danger and shonld have been instructed.

An employe ordered into a place of danger under

the stress of emergency may say that he did not look

and see, or did not appreciate the extent of the dan-

ger into which he was entering, but no court has ever

held that an experienced employe who s"oes at his

work deliberately and voluntarily selects the place

where he will do his work, can hold his employer re-

sponsible for the consequences of an accident result-

ing from obvious defects. This defense is entirely

distinct from the defense of contributory negligence.

Contributory negligence follows from carelessly

going about a dangerous piece of work. Assump-

tion of risk follows from undertaking a dangerous

piece of Avork no matter how carefully the employe

may go about the doing of it. A mature man has a

right to undertake to do anything he chooses. An
employer has a right to employ men about any class

of work he chooses to have done. If dangerous con-

ditions exist and the dangers are obvious, the em-

ploye is conclusively presumed to have assumed the

risk of those obvious dangers. In the case at bar

there is no dispute about the facts. But one infer-

ence can be drawn from the facts. There was there-

fore no question for the jury. It was purely one of

law for the court and we contend that the Circuit

Court correctlv decided in favor of defendant.
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III.

The defense of assumed risk on each of the

grounds I have argued constitutes of itself a com-

plete bar to the plaintiff's action. The court below

did not consider the question of contributory negli-

gence.

On the plaintiff's statement of how he went

about the work, it is difficult to see how reasonable

men could come to the conclusion that the plaintiff

proceeded with his work with ordinary care. Ordi-

nary care requires that a party shall go about his

work with his eyes open, and shall perform it in such

manner as the conditions existing require that it

shall be performed. A pile of lumber, for instance,

pieces of which are securely bound tosrether either

by cross sticks or overlapping joints, might be safety

drawn down by going a])out the work in the way that

the plaintiff went about his Avork. But a pile which

consists in the center of vertical tiers eight feet his;!!

and at the sides, of tiers composed of heaw timbers

of less height, would have to be taken down in a dif-

ferent way. The proof shows that the high vertical

tiers of this pile were supported on the sides by these

heavy dead woods. The pile liad stood there for

considerable time without any apparent indication

of falling. The first tier of dead woods had no deck-

ing upon it. The second tier had some decking which

the plaintiff removed. He then took away the sup-

port which the first tier gave to the pile and was tak-

I
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ing away the support which the second tier gave to

the third tier when the pile collapsed. The circum-

stances are entirely different from the cases cited

in plaintiff's brief. In those cases employes were

engaged at other work in the vicinity of danq-erous

piles. Their work was not upon the dangerous pile

itself. Their attention was not directed to the cir-

cumstances of danger and to the conditions existing.

It was a question for the jury to decide whether they

knew or should have known of these daup-ers. In

this case, it is not material whether or not the plain-

tiff was called upon to make an examination. The

proof shows that he made an examination, and knew

how the lumber was stacked. With that knowledge,

he should have gone about his work with such care

as the circumstances required.

Respectfully submitted,

B. S. GROSSCUP,
Attornev for Defendant in Error.


